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• PROFESSIONAL LIABILITY FUND ~ www.osbplf.org 

MALPRACTICE A VOIDA NCE NEWSLETTER FOR OREGON LA W YERS 

PLF ASSESSMENT 
LIKELY TO INCREASE 

$400 
The PLF Board of Directors has re

quested that the OSB Board of Governors 
approve a $400 increase in the PLF as
sessment. This increase would raise the 
2005 PLF primary assessment to $3 ,000 . 

Most of each year ' s assessment goes 
toward the payment of claims , with admin
istrative costs accounting for only 12% of 
the assessment. Increases in claim costs 
and projections of limited investment in
come are the driving forces behind the 
recommended assessment increase. 

The PLF uses actuaries to predict the 
future cost of claims . (The PLF receives 
two actuarial reports a year and sets the 
assessment based on recommendations 
the actuaries make after their midyear re
port.) The actuaries' 2004 midyear report 
indicates that the cost of claims has been 
increasing due to a precipitous surge in 
the number of claims the PLF is process
ing each year (frequency) and a long-term 
trend of increases in the cost per claim 
(severity). A corollary of the increased 
frequency is the need to add staff, with 
accompanying costs , to handle new 
claims. The difficult economic atmosphere 
nationwide requires that income from in-

PLF JOB 
OPPORTUNITIES 

See pages 2 and 3 for information 
about claims attorney and practice man
agement advisor positions available at 
the PLF. 

JUST GETTING STARTED 
IN PRIVATE PRACTICE? 

The Professional Liability Fund is 
sponsoring a practical skills seminar, 
Learning the Ropes, for new admittees 
and lawyers entt;ring private practice. 
The seminar includes information on 
developing a successful practice and 
avoiding legal malpractice, a profes
sionalism/ethics workshop, practical 
tips from judges and lawyers, and pre
sentations on setting up effective of
fice systems. 

Attendance at the full program 
will satisfy MCLE requirements for 
new admittees' first reporting period. 
The seminar will be held November 10 
- 12, 2004, at the DoubleTree Hotel 
Lloyd Center in Portland. Your $50 
registration fee includes the entire 
seminar and lunch on November 10 
and 11. Register early - the deadline 
is November 1, 2004. 

All new admittees and all lawyers 
in private practice in Oregon who were 
admitted to the Bar from 1999 through 
October 2004 will receive a registra
tion flyer. If you were admitted to the 
Oregon Bar before 1999 and you 
would like a registration flyer, you 
may print a flyer from the PLF Web 
site, www osbplf org. Click on Loss 
Prevention Material, Seminars, Learn
ing the Ropes. If you do not have 
Internet access, please contact Karen 
Sunseri, Professional Liability Fund, 
P.O. Box 1600, Lake Oswego, OR 
97035. FAX: 503-684-7250, PHONE: 
503-639-6911/1-800-452-1639. 

DISCLAIMER 

THIS NEWSLETTER INCLUDES CLAIM PREVENTION TECHNIQUES THAT ARE DESIGNED TO MINIMIZE THE LIKELIHOOD OF BE ING SUED FOR 
LEGAL MALPRACTICE THE MATERIAL PRESENTED DOES NOT ESTABLISH REPORT OR CREATE THE STANDI\RD OF CARE FOR ATTORNEYS 
THE ARTICLES DO NOT REPRESENT A COMPLETE ANALYSIS OF THE TOPICS PRESENTED AND READERS SHOULD CONDUCT THEIR OWN 1\P 
PROPRIATE LEGAL RESEARCH 



vestments be projected conservatively. This combi
nation of factors created the need for the proposed 
PLF assessment increase. 

The increase in the number of claims the PLF is 
handling in 2004 is extraordinary and appears to re
flect three separate developments. Most striking is 
the congruence between the opening of the Bar 's 
Client Assistance Office (CAO) and the increase in 
PLF claims frequency. A spike in claims began in the 
last half of 2003, precisely coinciding with the open
ing of the Bar 's CAO. Before the CAO opened, 800 
claims per year was a high claim year for the PLF. 
Since the CAO opened, PLF claims have been run
ning at a rate above 900 claims per year. (If the addi
tional 100 claims cost a typical $17,000 per claim, the 
extra claims would cost the PLF approximately $1.7 
million a year.) The CAO report issued after its first 
year indicates that approximately 4.75% of the 3,485 
inquiries it received were referred to the PLF. Al
though some of those claims would have been filed 
with the PLF in any event, the CAO appears to be 
generating a large number of new claims. 

Two other factors appear to be playing a role in 
the frequency increase. Recently , the PLF has seen 

1005 PLF COVERAGE 
PLAN CHANGES 

The PLF Board of Directors (BOD) recently 
proposed significant changes to the PLF primary 
coverage plan. The changes include clarification of 
the definition of "same or related" claims, deletion 
of the provision requiring coverage disputes to be 
arbitrated, and an increase in the claims expense al
lowance from $25,000 to $50,000. In addition, some 
of the exclusions were expanded, and the plan was 
reorganized for ease of reading. To view the pro
posed changes to the primary plan, VISit 
www.osbplf org. Click on News and Information, 
News, Proposed Changes 2005 PLF Claims Made 
Plan. The proposed changes to the plan were ap
proved by the BOD at the August 2004 BOD meet
ing, taking into consideration the comments and 
suggestions they received after providing notice to 
all covered parties and posting the proposed 
changes to the PLF Web site. The OSB Board of 
Governors will vote on the proposed changes at 
their October 14 - 16, 2004, meeting. 

CLAIMS ATTORNEY 
POSIDON AVAILABLE 

Tbe Oregon State Bar Profes ional Liability 
FQnd is hirhtg a full-time claims attorney to join 
our claim.s department team. Responsibilities i~ 
elude managing a caseload of legal malpractice 
claiQlS and working with covered attorneys on a 
broad range of matters involving lawyer profes
sionlllliability. The position requires OSB mem
bership and flD advanced level of legal knowledge 
and experieeee. Five to ten years -of Oregon pri
vate pt~tice experience preferred, The -office is 
located in LAke Oswego. Salary range is $S,l23 to 
$7,682 per month. 

Send resume and cover letter to Jeff 
Crawford. Director of Adro.inistration, Profes
si011al Liability Fund, P.O. Box 1600,. Lake 0~
wegQ. QR 9703'5. No tel~bone call~ or e-m~ils, 
please. 

~plication deadline is November 1 S., 2004. 
Position begins January 3, 2005. 

AN EQUAL OPPORTUNITY EMPLOYER 

an increase in the number of attorneys who have 
been unable to continue their practices because of 
sudden and serious illnesses or other difficulties . 
These situations often lead to an increase in the PLF 
claims count. Anecdotally, other jurisdictions with 
bar-related insurance companies have also recently 
witnessed this effect. While this year's experience 
may be an anomaly, one theory explaining the phe
nomenon ties it to the large number of aging attor
neys , who experience more serious health issues as 
they grow older. The PLF experience is consistent 
with that view. 

The third reason for the frequency increase may 
reflect changes in how Oregon lawyers are practic
ing law . With increasing frequency, attorneys are 
asking to take the deposition of a client's former at
torney. In such cases, the PLF often provides a de
fense attorney to protect against future malpractice 
actions. 

The long-term effect of the recent spike in claims 
is not known , but we believe that the spike is in fre
quency only and not in severity. The cases referred 
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from th e CAO, the claims arising from attorneys sud
denl y leaving practice , and the deposition represen
tations generally do not cost large amounts of 
money . This lower claim severity, however , will not 
show up in actuarial reports until later years. If se
verity does drop lower than the 2004 actuarial re
ports expect, the result will be good economic new s 
for the PLF and for PLF covered parties. 

The PLF is mindful that it is a mandatory pro
gram and that the assessment is a substantial ex
pense for covered parties. The PLF Board of Direc
tors (BOD) , which is a diverse group of lawyers by 
firm s ize, geography , and practice area, has set as its 
mission to keep the assessment as low as possible 
consistent with the financial stability of the PLF. 
The BOD implements this directive through the 
PLF' s practice management advisors , claims
handling process, investment policy, and through 
the Oregon Attorney Assistance Program (OAAP) . 
In addition , the PLF controls claim costs by "repair
ing" cases that might otherwise result in large 
claims. When this occurs , the PLF hires an attorney 
to fix correctable errors before damages are incurred . 

The PLF continues to be a unique and effective 
way to ensure that lawyers ' malpractice coverage 
needs are met. PLF rates are affected by the perfor
mance of Oregon lawyers and not the general U .S. 
malpractice market. The PLF continues to provide 
substantial benefits that commercial carriers do not, 
including the OAAP (an acknowledged national 
leader in its field with a demonstrable nexus to 
reduced claims), practice management assistance, 
CLE programs, and the day-to-day advice that PLF 
claims attorneys give covered parties . In addition , 
the PLF has no deductible and offers free extended 
reporting coverage (tail coverage) . 

Despite the increase in the 2005 assessment, 
overall claim severity and the annual assessment 
have remained below the rate of inflation. For ex
ample, in 1987 the primary assessment was $2,000. 
Adjusted for inflation , the assessment would be 
$3,300 in 2004 and $3 ,465 in 2005. (During the 1990s, 
the strong stock market performance and equal ly 
good claims experience allowed the PLF to lower 
rates . Consequently, for many years the PLF assess
ment was far below average inflationary increases.) 
In 1987, claim severity was $12 ,822. Adjusted for in
flation, claim severity would be $21 ,156 in 2004 and 
$22 ,213 in 2005 . In fact , the claim severity for 2004 

PRACTICE MANAGEMENT 
ADVISOR 

POSITION AVAILABLE 
The Oregon State Bar Professional Liability 

Fund is hiring a full-time practice management ad
visor to educate attorneys and law office staff on 
law office systems and law practice management. 
The posit ion is open to attorneys, law office ad
min istrators, legal assistants, and law office staff 
who have at least 5 years' experience in law office 
systems and management. The position requires 
travel throughout Oregon and excellent teaching, 
interpersonal, computer, and writing skills. 
Knowledge of EAP preferred. The office is lo
cated in Lake Oswego. Salary range is approxi
mately $3,800 to $5,200 per month. 

Send resume and cover letter to Barbara S. 
Fishleder, Professional Liability Fund, P.O. Box 
1600, Lake Oswego, OR 97035. 

Application deadline is November 19, 2004. 
Position begins January 3, 2005. 

AN EQUAL OPPORTUNITY EMPLOYER 

and 2005 is expected to be in the range of $17 ,000 to 
$18,000. 

The last five years have seen a trend of increas
ing severity for PLF claims. The increased severity , 
coupled with poor investment performance due to 
weak investment markets , has resulted in overall 
losses in each of those years . The recent increase in 
frequency has also increased PLF losses . Although 
these losses do not threaten the fiscal integrity of 
the PLF, the PLF BOD is committed to maintaining 
the PLF's financial strength. The 2005 assessment 
begins the process of returning the PLF to the fiscal 
position of being fully funded. 

Ira R. Zarov 
PLF Chief Executive Officer 
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PLF PRACTICE MANAGEMENT ADVISOR 
CAROL WILSON TO RETIRE 

After 20 years of dedicated work, the 
PLF's founding practice management advisor, 
Carol Wilson , will be retiring in January 2005 . 
Carol has worked in the legal profession for 
over 40 years and has served as a practice 
management advisor since 1985 . She created 
the PLF's practice management advisor pro
gram and was one of the first practice manage
ment advisors in the country. Carol's contri
butions to the legal community and to lawyers 
and law office staff are enormous. Over her 
20 years of work at the PLF, Carol has helped 
over 2,500 law firms with office systems and 
has presented hundreds of quality CLE pro
grams. Carol's unique ability to relate well 
with all kinds of people in many different situ
ations made it easy for lawyers to understand 
her recommendations and to accept her help . 
Her expertise, patience, and calm reached 
lawyers at all stages of practice - from new 
lawyers setting up their practices to retiring 
lawyers closing their practices. 

Carol was the inspiration behind the PLF's 
now-extensive collection of practice aids and 
handouts. In 1986 Carol created the first PLF 
handbook, Law Office Procedures to Avoid 
Malpractice. Now renamed A Guide to Setting 
Up and Running Your Law Practice (aka "the 
purple book"), the handbook continues to be 
used by lawyers and law office staff through
out the state and around the nation. Carol also 
began a PLF tradition of creating and provid
ing checklists and practice aids for lawyers . 
Since that humble beginning in 1986, the 
PLF's handbook collection has grown to four 
handbooks (including Carol ' s book on trust 
accounting) and over 120 practice aids . 
Carol's writing contributions were not limited 
to handbooks and practice aids . Throughout 
her work at the PLF, she wrote articles for the 
In Brief, the Oregon State Bar Bulletin , and 
other law-related publications. Carol also ed
ited the In Brieffrom 1986 to 1990. 

In addition to her extensive work directly 
with Oregon lawyers and law office staff, 
Carol also volunteered her time and energy to 
many committees and associations. She 

A NOTE. fROM 
CAROL 

I've always believed 
in the importance of en
joying work. I was for
tunate enough to have 
found my niche when 1 
came to work at the 
PLF. I enjoyed helping 
lawyers and their legal 

staff and found them to be great fun to work 
with. Every day was a little bit different, and 
every week was filled with new challenges. 

There comes a time in every career when 
a person is ready to move on. That time has 
come for me. Although I will surely miss all 
the wonderful people I have worked wJth for 
the pasi 20 years, I am looking forward to 
traveling, volunteer work with several local 
charities, reading, working in our yard (it's 
an acre!), and visiting with my eight grand
children. Who knows. maybe I'll write a 
book called, "Setting Up and Running Your 
Retir:ement. " In the meantime, keep calen
daring everything twice and enter those 
declined clients into your conflict system! 

served on the ABA Special Committee Advi
sory Working Group on Solo and Small Firm 
Practitioners; is the past chair of the Law Prac
tice Management Section of the Oregon State 
Bar; and is a member of the ABA/ LPM Practice 
Management Advisors Committee, the Oregon 
Legal Management Association , and the Or
egon Association of Legal Secretaries . 

Carol's work with Oregon lawyers and law 
office staff has made a significant impact on 
the legal profession in Oregon , and her 
resourcefulness , kindness , and diligence have 
been greatly noticed and appreciated. 

On behalf of the lawyers of Oregon , the 
staff of the Professional Liability Fund , and 
the PLF Board of Directors , we thank Carol for 
her extensive contributions and the extraordi
nary service she provided. We all wish her 
many healthy and happy years ahead. We will 
miss Carol very much . 
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LAPTOP COMPUTERS: 
PROTECTING CONFIDENTIAL 

CLIENT INFORMATION 
Laptop computers present special data security 

risks because they are designed for mobility and are 
frequently used outside the office . Some of the risks 
associated with laptop usage are : 

Loss and Theft. Laptops are vulnerable to both 
human error (loss) and to greed (theft). The 
portable nature of laptops makes them easy to 
leave in a hotel room, airport , or restaurant. They 
are also easily stolen and sold on the black 
market. National crime statistics report that 
roughly 150,000 Japtops were stolen in 1994, 
200,000 in 1995, and 275,000 in 1996. Theft is 
growing faster than the number of laptop 
computers in use . Theft from an office is the 
most common, and airport theft the second most 
common. 

Unauthorized Access. Laptop computers are 
frequently used in insecure locations - conference 
rooms, temporary offices, and airports, to name a 
few . In most cases, the laptop is used in a 
conference room or other public area where the 
laptop user is not well known to others in the area. 
This situation makes it easy for an unauthorized 
user to view or use the laptop without looking 
suspicious. Be especially careful if you are using a 
high-quality large screen, as this allows a much 

DO YOU KNOW THE 
SECURITY LEVEL Of YOUR 

COMPUTER? 
You may have taken every step possible to 

protect your computer from online security risks, 
but how do you know if your precautions work? 
One way is to test your computer's security with 
Symantec Security Check. This quick, free online 
tool, found on the Web at www symantec com/ 
securitycheck, runs a quick security scan of your 
computer to search for any security holes. Once 
completed, you're presented with a report of any 
problems and suggestions on how to fix them. 
Eve n if you use other security prOdiJcts, the 
Symantec Security Check is a good way to make 
sure you're protected. 

wider viewing angle. 

Unauthorized Use of Data. Unauthorized use of 
data usually results from: (a) loss or theft of the 
laptop ; (b) unauthorized access to th·e laptop for 
long enough to view or copy data ; (.c) loss or 
theft of data copied to diskettes or other 
portable storage devices (e.g. , memory sticks , 
USB drives) for printing, backup , or data 
transfer ; or (d) interception or compromise of 
data transmitted over telephone lines or the 
Internet. 

These security risks cannot be eliminated , but a 
combination of technology tools and user awareness 
can reduce laptop data security risks to a reasonable 
level. 

PHYSICAL SECURITY 

The risks of theft, unauthorized access , or unau
thorized use of data can be significantly reduced by 
diligently observing the following physical security 
practices : 

Use a sturdy bag that doesn't look like a laptop 
bag to carry your laptop; 

Hang the bag from your shoulder or keep it on 
the floor between your feet; 

Use locking cables or burglar alarms; 

Never leave the laptop unattended or out of your 
sight in a public place; 

Don ' t check the laptop as luggage or in a 
coatroom; 

Don't store the laptop in airports , airplanes , 
trains , or subways; 

Keep the laptop with you when in taxis, cars, or 
other transportation; 

Watch the laptop as it goes through airport 
metal detectors ("snatch and grab" thefts are 
common); and 

Use locking or even unlocked drawers or 
cabinets to store laptop computers when you 
leave an office, conference room , or hotel room. 

ACCESS SECURITY 

The second line of defense against laptop theft 
or unauthorized use of data is access security. If a 
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laptop computer is lost, stolen , or otherwise outside 
the control of its owner, data remains secure if an 
unauthorized person is prevented from turning the 
computer on and using it . 

The simplest way to reduce access to your com
puter data is to log off of the computer when you are 
not able to stay near it, and to take the computer 
with you . Since this option is not always practical , 
you can also protect the data by using the lock com
puter function of the computer. Simply hit Ctrl-Alt
Delete while your computer is on , then select Lock 
Computer. Your laptop is now locked until an autho
rized user logs on. 

Password security options include using pass
word protection on screen savers (so a password is 
needed once the screensaver appears) , using a pass
word that guards against being easily guessed (of
ten referred to as a "strong" password) , changing 
passwords regularly, and following the other secu
rity suggestions that are available from the maker of 
your operating system. If you use Microsoft Win
dows, you can find a list of security tips by search
ing the Help menu. 

DATA SECURITY 

Access security alone is not sufficient protec
tion for laptop computers. Power-on and screen-lock 
passwords can be eluded by removing a laptop's 
hard drive and reinstalling the hard drive in another 
laptop , and neither system protects data being trans
mitted by CD, memory sticks, portable hard drives , 
or e-mail. Using security software and hardware se
curity devices provides additional data security. An 
example of security software that includes e-mail en
cryption is Steganos Security Suite, reviewed in the 
September 2003 issue of PC World. Examples of 
hardware security devices are DEFCON Authentica
tor (reviewed by David Hiersekorn for the June/July 
2003 issue of Law Office Computing) and MemoPass. 
These devices create and store personal profiles for 
the authorized user through a US 8 port or by access 
card . 

Creating a mobile system can backfire if the 
system is not secure. This is a very important con
sideration when using a wireless connection. Wire
less laptops and computers have wireless adapters 
and wireless access ports that enable them to con
nect to your computer network. Unfortunately, these 
wireless access ports transmit radio signals continu-

ously . Since only about one percent of wireless us
ers change the vendor's default user name and con
figurations, 99 percent of these wireless access 
points are highly insecure . So if you are using a 
wireless network, don't rely on the default settings 
of your laptop to protect you. Check with your wire
less vendor or consult with an expert about how to 
properly secure your wireless system . 

Last, but not least , laptop users can secure data 

WHAT TO DO ABOUT 
STOLEN/LOST CLIENT FILES 

You leave the office. It's a typical busy day, 
and you take a few files with you to work on at 
home. On the way, you stop at the grocery store 
to pick up a few items. On returning to the park
ing lot, you realize your car has been stolen. As 
you call the police and your insurance company 
to report the incident, you realize that your client 
files were in the car ... 

If this or a similar nightmare happens to you, 
call the PLF for advice on how to discuss this 
with your client. It is important to let your client 
know that the file has been lost or stolen and that 
you will be reconstructing the file. In addition, if 
your file, briefcase, or laptop contained social se
curity numbers, birth dates, or other information 
that would allow someone to steal your client's 
identity, your client will need to know in order to 
take the appropriate precautionary steps. 

If your files are lost or stolen, contact your 
business insurance carrier to see whether your 
business policy covers you for the cost of recon
structing the file. This type of coverage is often 
included in your property coverage and may be 
referred to as Valuable Papers coverage. 

The property coverage of your business In

surance is also the coverage that would apply to 
replacement of stolen laptops, although a deduct
ible may apply. 

To make sure you have the level and type of 
coverage you want, contact your local insurance 
broker. A wide range of coverage limits and busi
ness coverage packages are available. Premiums 
vary with the amount of coverage, usually run
ning from $250 to $1,500 per year. 
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by being selective about what they store on the 
laptop. If possible, avoid storing personal informa
tion (such as birth dates and social security num
bers) on a laptop. When working away from the of
fice, use resources that the computer can link to via 
the Internet as the sources of confidential data. 
lntranets, extranets, and Web sites protected by pri
vate passwords are examples of such sources not lo
cated on a laptop's hard drive. If the laptop is lost or 
stolen, the client data will not be compromised. This 
is particularly true if you don't store the passwords 
to such resources on the laptop itself, or if the pass
words are well encrypted to prevent unauthorized ac
cess. 

Our thanks to Beverly Michaelis, PLF Practice 
Management Advisor; Dee Crocker, PLF Practice 
Management Advisor; and Steel Scharbach of Steel 
Scharbach Associates, LLC, for their assistance with 
this article. The original article, "Notebook Security: 
Protecting Confidential Client information," 
October 1997, can be found at www sw-lawlech com. 
Click on white papers, then on security issues. 

OREGON INHERITANCE 
TAX UPDATE 

NOTE: Even though new Oregon temporary regula
tions have been adopted, certain credit exemption 
trusts still are not eligible for an Oregon QTIP elec
tion: for example, those with discretionary income 
distribution provisions, those with multiple benefi
ciaries in addition to the surviving spouse, and 
those that otherwise do not qualify for the federal 
marital deduction . 

In 2003 the Oregon Legislature adopted HB 3072, 
which disconnected Oregon's inheritance tax from 
the federal estate tax reductions. One of the chal
lenges this legislation presents is that the Oregon 
inheritance tax exemptions and the federal estate tax 
exemptions are no longer equal. The exemption dif
ferences are as follows: 

Year Oregon 
Exemption 

2003 $700,000 

2004 $850,000 

2005 $950,000 

2006 $1,000,000 

Federal 
Exemption 

$1,000,000 

$1,500,000 

$1,500,000 

$2,000,000 

Difference -
"GAP" 

$300,000 

$650,000 

$550,000 

$1,000,000 

As a result, estates with taxable values below 
the federal exemption amount but above the Oregon 
exemption amount (GAP estate) owe no federal es
tate tax, but nevertheless may owe an Oregon inher
itance tax. GAP estates are particularly troubling for 
married couples with credit exemption t~usts that do 
not take into account this tax difference. Credit ex
emption trusts with a funding formula based on the 
federal exemption amount may be faced, on the death 
of the first spouse, with an Oregon inheritance tax 
that the surviving spouse did not expect to pay. 

To help remedy this problem, HB 3072 authorized 
the Oregon Department of Revenue (ODR) to adopt 
rules providing for a separate election for state inherit
ance tax purposes. See ORS 118.010(7). On April 30, 
2004, the ODR adopted temporary rules that became 
effective on May 1, 2004. (For a copy of OAR 150-
118.0 I 0(2), OAR 150-118.0 I 0(7), and OAR 150-316.272, 
go to www dor state or us/adminrules html ) Also, on 
May 24, 2004, the ODR issued a new Inheritance Tax 
Advisory that can be viewed at www dor state or us/ 
taxlnfo/Inhtaxady html. 

Generally, OAR 150-118.010(7) allows Oregon 
taxpayers to make any election on the Oregon Inher
itance Tax Return that would have been allowed un
der federal law in effect on December 31, 2000. For 
example, OAR 150-118.010(7)(1) authorizes an Or
egon QTIP election for the GAP port ion of the credit 
exemption trust. Thus, in 2004, a credit exemption 
trust can be funded to the full federal exemption 
amount of $1,500,000, and an Oregon QTIP election 
can be made to defer the Oregon inheritance tax on 
the $650,000 GAP portion of the credit exemption 
trust. 

The significance of an Oregon QTIP election is 
that the GAP portion can be treated as a marital de
duction only for Oregon purposes. With an Oregon 
QTIP election, the surviving spouse can defer until 
his or her death the Oregon inheritance tax that 
would otherwise be due when the first spouse dies. 
In other words , the surviving spouse pays no Or
egon inheritance tax when the first spouse dies; the 
tax is deferred until the second spouse dies. 

To qualify for the Oregon QTIP election, the 
GAP portion of the credit exemption trust must com
ply with the federal marital deduction rules for a 
QTIP election under IRC Section 2056(b)(7), as they 
existed on December 31, 2000. 
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In the final analysis , the new regulation s help 

Oregon taxable estates to defer or reduce Oregon in
heritance taxes through the use of the state-adopted 
federa l elections that existed on December 31 , 2000. 
However, problems remain for decedent estates with 
credit exemption trusts that either have multiple 
beneficiaries in addition to the surviving spouse or 
provide for discretionary rather than mandatory In

come distributions to the surviving spou se. 

Recently , a group of attorneys conferred with 
ODR staff during a series of meetings to discuss , 
analyze, and draft legislation to present to the 2005 
legislature . The Oregon State Bar Taxation Section 
is sponsoring the proposed legislation. If passed, 
this legislation will allow an Oregon marital election 
for credit exemption trusts that have discretionary 
income distribution provisions for the surviving 
spouse, provided the surviving spouse is the only 
beneficiary of the trust. 

In addition, the temporary rule authorizes other 
elections provided by federal law, even if a federal 
return is not required. (See OAR 150-118 .010(7).) 
Other temporary rules clarify that deductions may be 

If you feel there just isn't enough time or energy, let us help. 
We offer free support for: 

• Stress Management 
• Procrastination and Time Management 
• Career Change and Transition 
• Relationship Issues 
• Depression, Anxiety, & Mental Health Issues 

Call the Oregon Attorney Assistance Program (OAAP) today. 
It's confidential. It's free. It's time well spent. 

503-226-1057 • 1-800-321-0MP 0 
MELONEY CRAWFORD CHADWICK, MIKE LONG O· AAP 

SHARI R. GREGORY, MICHAEL SWEENEY fi 

A FREE. NONPROFIT, CONFIDENTIAL PROGRAM FOR YOU . 

taken for state purposes on e ither the Inh erita nce 
Tax R eturn or the Fiduci ary Income Tax Return. (See 

OAR 150-118.010(2) and OAR 150-316.272 .) 

Jeffrey M. Cheyne, LLM 
Brislawn Lofton Gregorek, PLLC 

Th e author thanks Debra Buchanan, ODR Legis lati ve 
Coordinator; Vera Carriger, ODR Program Manager for 
Inheritance, Trus ts, and Estates; and Karey A . Schoenfeld, 
Ferg uson & Schoenfeld, PLLC, fo r th eir ass is tance. 
Additionally, the author thanks Anne Th ompson, Jim 
Cavanaugh, Judy Killian, Katherin e Van Zanten, Kay 
Wakefi eld, Mark L. Hug /in , Mike Gleeso n, Steve Kantor, 
Steve Lane, Ron Bailey, Tom Jon es, and Susan Grabe f or 
their contributions to the inheritance Tax Work Group, 
which drafted th e legis lation being sponsored by the OSB 
Taxation Section. 

WORKING SMARTER BY 
USING TECHNOLOGY 

Busy lawyers are always looking for ways to 
make their offices run more efficiently . For some, the 
answer may be improving office systems and proce
dures. For others, hiring the right mix of law office 
support staff is critical. In either case, don ' t over
look the important role technology plays in today's 
law office. This article describes how you can im
prove your productivity by making a few wise in
vestments and taking full advantage of what you al

ready have. 

WORD PROCESSING 

How well do you really know the features of 
your word processing program? While it can be chal
lenging to carve out the time for proper training, 
learning to use this important tool can make a big 
difference in your office's efficiency. Creating tem
plates , writing macros , learning how to use mail 
merge, and mastering features such as AutoCorrect , 
QuickCorrect, AutoText, and QuickWords can give a 
big boost to document production. Pledge today to 
pull out your calendar, find some time, and schedule 
a training day for you and your staff. Classes are 
taught through community colleges and private pro
viders. The PLF practice management advisors are 
also available to give you a quick tutorial on key 
word processing features. Or plan to attend our free 
brown bag series scheduled for May 2005 in down-
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town Portland , where we will offer tips and tricks for 
Word and WordPerfect users . 

MANAGING E-MAIL 

If yesterday ' s struggle was managing the deluge 
of paper created by faxes and snail mail , today's 
struggle is managing your e-mail. The most impor
tant rule to remember is that all client communica
tions , including e-mail messages, should be properly 
doc umented as part of your client file . You can ac
complish this in any of three ways : (1) Print mes
sages and save them as part of your paper file ; (2) 
Use the " File, Save as" feature and save the mes
sage as text in the client ' s folder in your word pro
cessing program ; or (3) Set up subfolders for each 
of your clients in your e-mail program . Case manage
ment software , discussed below, can also streamline 
e-mail management. No matter what your procedure , 
have a system in place for capturing and document
ing your messages. 

To control the onslaught of messages , take full 
advantage of your e-mail program's features . Out
look and most other programs offer filters or let you 
set up rules to ward off unwanted e-mail or to direct 
messages to a specific folder to be reviewed later. 
The latter can be a real time-saver if you participate 
in listservs . You can also establish more than one 
e-mail address and use different e-mail addresses 
for different purposes. Free e-mail accounts are 
available through resources such as www hotmail com 
and www yahoo .com. For tips on how to fend off 
spam, see Canning the Spam , an article in the Apri I 
2004 issue of the Oregon State Bar Bulletin . 

As with any technology tool, dangers accompany 
the benefits. Install , customize, and use anti-virus 
software, such as Norton or McAfee. Educate yourself 
and train staff not to open suspicious e-mail , and es
tablish a use policy so employees understand what is 
and is not acceptable. (For additional information, see 
the discussion below on Key Utilities.) 

TIME AND BILLING SOFTWARE 

Tracking your time using handwritten time 
sheets or producing bills in a word processing pro
gram is a very inefficient way to bill clients . Once in
stalled and customized , time and billing software au
tomates these steps very nicely. By tracking your 
time in a time and billing program, you can easily run 
an accounts receivable report , view work 10 

progress , generate a bi I ling statement, or check a 
client's trust balance . Manual systems don't offer 
this flexibility. But if you invest in a time and billing 
program, don ' t make the mistake of continuing to 
keep handwritten time sheets that you , later enter 
into your program. Recording y·our time twice (once 
manually and again in the program) defeats the pur
pose of automating time and billing. Discipline your
self to make time entries directly into the application . 
All time and billing programs allow you to open a 
new time slip, select the applicable client from a list , 
choose an activity (e.g. , phone conference with cli
ent) , calculate time spent, add any pertinent details , 
and post the entry. When you enter time directly 
into your time and billing program, you will always 
have an accurate record of how much work you have 
done in a case, how much the client owes , and what , 
if anything , will be remaining in trust after the client 
is billed . By using this technology to keep on top of 
your accounts receivable , you can also improve your 
collections. 

When you buy a time and billing program, either 
purchase it as part of an ail-in-one accounting package 
that handles all your accounting needs, or choose a 
program that integrates with your accounting soft
ware . If you have questions about choosing time and 
billing or accounting software, contact the practice 
management advisors at the PLF, 503-639-6911 or Or
egon toll-free , 1-800-452-1639. As with any new tech
nology, using a computer consultant to install and 
customize this software for you can save money in the 
long run . Also, be sure to allocate time and money for 
proper training - for you and your staff. 

CASE MANAGEMENT 

If you are looking for a way to better manage 
your files and client information , case management 
software may be the answer. This type of program in
tegrates the most common office functions into one 
package - docketing, calendaring, conflict checking, 
tracking phone calls , organizing client information , 
managing documents , e-mail, etc. The most important 
key to successful implementation of case manage
ment software is patience. Introduce one component 
of the program at a time (e.g., docketing only or con
flicts only) to gradually expose staff to the new pro
gram. This avoids the trap of overwhelming staff, ex
pecting them to master all the features simulta
neously. 
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When entering archival information into the sys
tem , start with current cases first , master your new 
program, then create a plan to enter data relating to 
closed files. Case management software is highly 
specialized. Hiring a consultant to install , customize, 
and properly train staff and lawyers is a wise invest
ment. 

Finally , while case management software can 
help reduce exposure to malpractice claims and eth
ics complaints , don ' t assume it will solve all your 
office system problems. Solid systems and proce
dures must be in place before making this important 
purchase. If you would like free, confidential assis
tance in setting up your office systems , contact the 
PLF practice management advisors at 503-639-6911 
or 1-800-452-1639. 

NETWORKING 

Are you still exchanging documents with staff or 
other lawyers in your office via e-mail, CD, or disk? 
Can the members of your firm share calendars and 
access conflict information across your computer 
system? Establishing a peer-to-peer or server-based 
network is an efficient so1utioo to sharing informa
tion and exchanging documents. With systems com
ing down in price, the decision is not whether to in
vest in the hardware, but how to go about setting up 
your network. Which operating system will you use? 
Who will be your "Network Administrator"? Will 
you use an outside consultant? Should you go wire
less? Work with an expert to get answers to these 
questions, and develop an implementation strategy. 
Networking is a big step that should save you time 
and increase productivity, but unless you have the 
right expertise, don't try to tackle it by yourself. 

KEY UTILITIES 

Nothing is more important than backing up your 
system daily. If this seems excessive, just ask your
self: Can I really afford to lose a day's work? The 
options for backing up are numerous - tapes, zip 
disks, CDs, DVDs, portable hard drives, and virtual 
backups over the Internet. Choose what works for 
you, but apply the cardinal rule: Rotate your back
ups on- and off-site. (Obviously, this is not an issue 
when you are backing up over the Internet.) Rota
tion allows you to restore data if your computer 
equipment is stolen (including backup media) or 
your computer system is damaged by fire, flood, 
burst pipes, etc. When you run a backup, consider 

capturing everything - both applications and data. 
Otherwise, if your system crashes you will have to 
reload all the software updates, security patches, 
and custom settings for each of your programs. 
Whichever approach you choose, remember to test 
your backups . Try to restore a document you know 
was deleted from the system . Don ' t wait until a com
puter crash to learn that your backup log is faulty or 
your backup media is corrupt. Run this important 
test at least once a month . 

Another must-have utility tn today's law office 
is solid anti-virus software. Norton and McAfee are 
the leaders. Both give users the ability to update 
their virus lists live over the Internet. Take advan
tage of this . Set your preferences in these programs 
to run an update automatically when you start your 
computer each day . 

PRESENTATION SOFTWARE 

Visually presented materials are 650 times more 
persuasive, believable, and memorable than materials 
presented nonvisually. Presentation software, such 
as PowerPoint and Corel Presentations, is often used 
in the courtroom but should also be considered for 
hearings, client education, and even marketing. For a 
good resource on this topic, visit the ABA book
store at www abanet org and consider purchasing 
the ABA Law Practice Management section's excel
lent book, Creative Presentations. 

ARE YOU READY NOW? 

These ideas and tips were compiled from ·"Work
ing Smarter: Using the Top I 0 Legal Technologies," 
presented on March 25 , 2004, at the ABA Techshow 
by Ellen Freedman of the Pennsylvania Bar Associa
tion and Reid Trautz of the District of Columbia Bar 
Association. Techshow is held each year in the 
spring and features the latest technological develop
ments for the legal profession. [f you've never been 
to Techshow, consider attending in 2005. For more 
information, visit www abanet org. 

Beverly A. Michaelis 

Beverly A. Michaelis is a lawyer and practice management 
advisor with the Professional Liability Fund. She can be 
reached at 503-639-6911 or 1-800-452-1639. 
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TIPS, TRAPS, &. RESOURCES 

COURT FEES: Multnomah County Circuit Court filing fees changed on July I, 2004, and additional 
changes will go into effect on July 1, 2005, and January 2, 2006. To view the fee schedule, go to 
~. ojd . state or us ./mul/abQULhtml. 

COURT RULES: Amendments to the Uniform Trial Court Rules (UTCR) became effective on August l, 
2004. Some of the changes impact fax numbers and e-mail addresses (UTCR 2.010, 3.140, and 9.030),jury 
instructions (UTCR 6.060 and 6.070), and mediation (UTCR Chapter 12). 

Several UTCRs were adopted "out of cycle" to address legislation passed during the 2003 legislative 
session. Examples include UTCR 2.100 (protected personal information); UTCR 8.080 (statutory restrain
ing order on assets); UTCR 8.090 (disclosure of child support matters); and UTCR 8.100 (waiver of mar
riage fee). The changes are published in Oregon Appellate Courts Advance Sheets No. 12, June 7, 2004, 
and at www ojd state.OL.lls/programs/utcr/utcrrules.htm. 

REAL ESTATE AND TAX - PRIVACY NOTICE UPDATE: Recently, the US District Court for the District 
of Columbia ruled that the Federal Trade Commission's application of its privacy regulations to 
attorneys was beyond the scope of its statutory authority. The court agreed with the American Bar Asso
ciation and the New York State Bar Association that Congress did not intend for the privacy provisions in 
the Gramm-Leach-Bliley Act (Act) to apply to lawyers who provide financially related legal 
services (i.e., real estate settlement, tax planning, and tax preparation). The FTC has filed a notice of appeal, 
but it issued a letter on May 7, 2004, stating that it would not conduct any investigations or bring any en
forcement actions against attorneys under the Act at any time before reversal of the district court's order. 
For more information, including the court's decision and the letter from the FTC, visit www.abanet.org/ 
polady/glbfactsheet.html. To view previous in Brief articles on this issue, visit www.osbplf.org, click on 
Loss Prevention Material, In Brief newsletter, October 200 I, and use the pull-down menu to find Privacy 
Notice Resources and You May Need to Give Your Client Notice. 

LOAD LEGAL RESOURCES ONTO YOUR PDA: www memoware com has a large repository of useful 
and free legal information, including the Federal Rules of Civil Procedure, Federal Rules of Criminal Pro
cedure, US Federal Sentencing Guidelines, and the US Bankruptcy Code. 

THINKING OF ACCEPTING CREDIT CARDS? OSB Formal Opinion No. 2003-172 discusses the issues 
that arise when accepting credit cards. The opinion points out the many ethical and practical issues re
garding credit card use and suggests that credit card payments be limited to payments for earned fees. 
To view the opinion, go to www osbar org. 

ELECTIVE SHARE OF SURVIVING SPOUSE: A surviving spouse's election against a will must be filed 
and served within 90 days after the date of the admission of the will to probate or 30 days after the date 
of the filing of the inventory, whichever is later. ORS 114.145. This timeline is much shorter than most in
volving the probate of an estate. 

DOMESTIC RELATIONS - DISTRIBUTION OF PREMARITAL AND SEPARATELY ACQUIRED 
ASSETS: The supreme court in Kunze and Kunze , 337 OR 122 (2004), explained the correct analysis for 
determining a "just and proper" division of premarital assets and assets separately acquired by one 
party during a marriage, such as assets acquired by gift or inheritance. The methodology is complex and 
has an important impact on the distribution of marital assets. 

FREE CHECKLISTS AND FORMS: For over 150 free checklists and forms, visit the PLF Web site 
www osbplf org, click on Loss Prevention Material, Practice Aids and Forms. 

Our thanks to Dee Crocker, PLF Practice Management Advisor; John Salisbury, Salisbury & Callahan, LLP; 
Marsha Murray-Lusby, Dunn Carney Allen Higgins & Tongue , LLP; William J. Howe III, Gevurtz Menashe Larson 
& Howe, PC; and Mark Johnson, Johnson , Renshaw & Lechman-Su, for their assistance with these tips. 
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C;uol Wilson • Dee Crocker 
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DO YOU REPRESENT 
SENIORS? 

A recent survey of lawyers by the Department 
of Human Services , Seniors and People with Dis
abilities Unit found that many lawyers who repre
sent seniors need additional education m 
areas that affect their clients. In response to that 
need , DHS is offering these free CLEs on relevant 
topics : 

HOUSING DISCRIMINATION 
AND OREGON'S ELDERS 

October 6 - St. Helens 

October 7 - Albany 

November 2 - Coos Bay 

NURSING HOME RESIDENTS' RIGHTS 

November 17 - Ontario 

December 3 - Grants Pass 

MEDICARE AND MEDICARE APPEALS 

October 14 - Roseburg 

All CLEs are from 3:00 to 5:00p.m. To register 
and for more information, contact Janay Haas at 
janay.haas@state.or.us or 503-947-4245 (fax). 
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